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Hoover Dam National Historic Landmark  Designation, 1985



The National Historic Preservation Act, 1966

PURPOSE

• Encourages the federal government to 
preserve prehistoric and historic 
resources for present and future 
generations

• Does not mandate preservation of such 
resources 

• Requires federal agencies to 
consider the impact of their actions 
on historic properties
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WHAT IT DID

• Created  the National Register of Historic Places
•  Secretary of the Interior (NPS)

• Encourages State and Local preservation programs
• Federal-State partnership
• Federal –Tribal partnership

• Established the Advisory Council on Historic 
Preservation

• Independent Federal Agency
• Advises Congress and President
• Reviews policies and programs for consistency
• Encourages public interest in preservation



How 106 Review Interacts with other Federal Regulations

Seminoe Pumped Storage Project, Rawlins, WY

NEPA
A “major” Federal 
action that 
“significantly” 
effects the quality 
of the human 
environment

NHPA
Any Federal 
undertaking



How Section 106 Review Works
Initiation > Identification > Assessment > Resolution 

Initiation
- Is there an 
undertaking?

- Does it have the 
potential to affect 
historic properties?

Identification
- Who are the 
consulting parties

- What is the Area of 
Potential Effects (APE)

- Are there historic 
properties located 
within the APE?

Assessment
- Will the action 
cause an adverse 
effect on historic 
properties?

Resolution
- Do the parties agree 
as to how adverse 
effects will be 
addressed?



Key Takeaways for Implementing Section 106 Review

1) Understand that federal agencies are required to consider the effects on 
historic properties for projects they carry out, assist, fund, permit, license, 
or approve.

2) Recognize it's complex and dynamic process that requires qualified people 
and expertise.

• The challenge is not in the process but in its application.
• It requires more time and more expense than most projects anticipate.

3) Commit to conduct it in an organized manner that aims to include not 
exclude individuals, tribes, or other stakeholders.

• Engage early, cast a wide net, and document everything you do.



Then and Now: Implementing 
Section 106 on FERC Hydroelectric 
Projects

3/14/2024 



Then and Now: Cultural 
Resources and Water Projects 
Before NHPA

• American Antiquities Act of 1906

• WPA Projects

• Historical Sites Act of 1935

• Flood Control Act of 1944

• Smithsonian Institution River 
Basin Studies 1945-1964



Then and Now: Overview of 
Section 106 of the NHPA

• New York’s Pennsylvania Station 
spurs preservation movement

• President Lyndon Johnson’s 
Great Society

• National Historic Preservation Act, 
signed October 15, 1966 

• Section 106 of the NHPA 
established a process for Federal 
agencies to consider the effects of 
project on Historic Properties



Then and Now: Section 106 
Within the FERC Regulatory 
Nexus

• Implementation of the act under 
Federal agencies varies.

• Federal Energy Regulatory 
Commission NHPA

• Development of Implementing 
Guidelines for Section 106

• Cultural Resources Management 
Plan (CRMP)

• Historic Properties Management 
Plans (HPMP)



Then and Now: 
Implementation of HPMPs

• Complete cultural resources tasks as 
noted in licensing regulations

• Have a well-documented consultation 
record

• Complete Technical Studies with 
concurrence

• Rely on FERC Guidance Documents
• Write a PA that works for you and is 

flexible 
• Set meaningful milestones



FERC Section 106 and Tribal Consultation
Liz Molloy, Tribal Liaison, Federal Energy Regulatory Commission

March 14, 2024



Section 106 of the National Historic Preservation Act

The head of any Federal agency having direct or indirect jurisdiction over a 
proposed Federal or federally-assisted undertaking in any state and the head 
of any Federal Department or independent agency having authority to license
any undertaking shall, prior to the approval of any Federal funds on the 
undertaking or prior to the issuance of any license, take into account the 
effect of the undertaking on any district, site, building, structure, or object 
that is included in or eligible for inclusion in the National Register of 
Historic Places.  The head of any such Federal agency shall afford the 
Advisory Council on Historic Preservation a reasonable opportunity to 
comment with regard to such undertaking.



Non-Federal Representative

36 CFR 800.2(a)(3) Use of contractors. Consistent with applicable 
conflict of interest laws, the agency official may use the services of 
applicants, consultants, or designees to prepare information, 
analyses and recommendations under this part. The agency official 
remains legally responsible for all required findings and 
determinations. If a document or study is prepared by a non-
Federal party, the agency official is responsible for ensuring that its 
content meets applicable standards and guidelines.



The Different Roles of Applicant and FERC
Applicant (the Project Proponent)
• Gathers information
• Engages with potential consulting parties
• Proposes APE 
• Identifies potential effects
• Proposes mitigation measures 
• Prepares draft HPMP
• Files application
• Implements terms of license
• Implements approved HPMP
• Ensures staff continues to engage

FERC (the decision maker)
• Reviews information
• Consults with potentially affected Tribes
• Determines APE
• Determines potential effects
• Recommends mitigation measures in EA/EIS
• Consults with SHPO/THPO/(Advisory Council) 
• Prepares/signs Programmatic Agreement (MOA)
• Acts on application
• Includes requirements in license (if issued)
• Ensures licensee implements HPMP



The Different Roles of FERC and other Federal Agencies

FERC

• All agencies different
• Have different missions/different information needs/different processes
• FERC does not control the processes of other agencies
• Other agencies can rely on FERC’s process or do their own

Other Federal Agencies 
(Corps, Forest Service, FWS)



NHPA and Tribes
• Section 302702 states that a THPO may step in for SHPO with respect to federal 

actions on tribal land.

• Section 300309 states that Indian Tribe means federally recognized Indian Tribe

• Section 300319 states that Tribal land means all land within the exterior boundary of 
any Indian reservation and all dependent Indian communities [e.g., Pueblos].

• Section 302706 states that an agency shall consult with any Tribe that attaches religious 
and cultural significance to a property when determining effect of undertaking pursuant 
to Section 306108. 



Tribal Engagement/Consultation

Applicant
• Engage

• Listen
• Incorporate

• Report 

FERC
• Consult

• Consider
• Address

• Require



Addressing Challenges 
in the Section 106 Process

Julia Wood



Serving as FERC’s Non-Federal Representative

Challenge: effectively working with agencies, Tribes, and other 
stakeholders that do not recognize the role of non-federal 

representative

Designation allows applicant to work directly with SHPO / THPO to:
Perform cultural 

resource 
surveys/studies

Determine APE Identify eligible 
properties

Determine adverse 
effects

Draft MOA/PA to 
memorialize 

proposed mitigation



Section 106: Implementation  
During License Term 
• HPMP developed at licensing guides 

protection of – and resolution of adverse 
effects to – historic properties during 
license term

• Challenge: avoiding having the HPMP 
become a static document



Section 106 and 
Emergency Situations
• Action agency must notify ACHP, SHPO, and 

THPO of undertakings in emergency situations
• Applies to undertakings implemented within 

30 days of disaster / emergency declaration
• Immediate rescue / salvage operations 

conducted to preserve life or property 
exempt from Section 106 

• Challenge: determining what constitutes an 
emergency and implementing the process during 
or after an emergency  



Q & A
Mount Rushmore National Memorial, August 10, 1927 





Miscellaneous
Devil’s Tower National Monument, September 24, 1906



Program Alternatives

Examples of Existing Program Alternatives: 

1. Military Housing

2. Department of Defense Ammunition 

Storage Facilities

3. Disposal of Navy Vessels

4. Projects Affecting Post-1945 Bridges

5. Positive Train Control

6. Wireless Communication Facilities

7. Veteran Affairs Program for Vacant and 

Underutilized Properties
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Golden Gate Bridge Moveable Barrier Project, 2012





The “Do’s and Don’ts” of Section 106 Review

THE CHALLENGE IS NOT IN THE 
PROCESS BUT IN ITS APPLICATION

I. Do understand federal agencies are required to consider the effects on historic 

properties of projects they carry out, assist, fund, permit, license, or approve.

II. Do have a working knowledge of NHPA terms and agency roles and 

responsibilities.

III. Do engage with federal agencies on informing the public about the undertaking 

and its potential effects to historic properties.  

IV. Do be respectful of government-to-government consultations.

V. Do develop an administrative record and be diligent in following the process.

VI. Do work with SHPOs and THPOs early so they can collaborate on the 

identification of historic properties and inform the development of areas of 

potential effects.

VII. Do not expedite Section 106 review in a manner that exclude or limit the 

involvement of consulting parties.

The Chicago Manual 
of Style 

recommends:
“dos and don’ts.”

The Associated 
Press recommends: 
“do's and don’ts.”

Eats, Shoots & 
Leaves

recommends:
“do's and don't’s.”
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